BOARD OF ADJUSTMENT/PLANNING COMMISSION

CITY OF LAKE SHORE

CITY HALL

MINUTES
OCTOBER 10, 2011
9:30 AM

Commission Chair Earl North called the meeting to order at 9:30 a.m.  Members of the commission present:  Earl North, Dick Miles, Mark Nelson and Lee Martin; Alternate John Poston.  Alternates Ron Muehlbauer and Tom Diemert were available; Zoning Administrator Teri Hastings; City Engineer Mark Hallan and City Clerk Patti McDonald.  There were 9 people in the audience.  Dave Baldwin and Council Liaison Susan Amacher were absent.  A quorum was present and the Commission was competent to conduct business.

MOTION BY LEE MARTIN TO APPROVE THE MINUTES FOR JULY 11, 2011 BOARD OF ADJUSTMENT/PLANNING COMMISSION AS PRESENTED.  DICK MILES SECONDED THE MOTION.  MOTION PASSED UNANIMOUSLY
PUBLIC HEARING 

Variance - Dennis Hartogh requested a variance to construct an addition connecting the garage and home approximately 230 square feet, construct a second story over the existing home and garage and to construct a screen porch on the south side of the home.  The home and garage are nonconforming due to their setback of 50 feet from Gull Lake and the corner of the garage is at a setback of 2.8 feet from the side lot line.  The proposed screen porch will meet the sideyard setback but will not meet the lake setback.  The property is described as Lot 15, Gullwood (site address is 8296 Gullwood Road).  The property is zoned Medium Density Residential.
The following documents became part of the record – Notice of mailing, notice of publication, notice of public hearing, signed application and attachments and staff reports.  There was one written comment read into the record from Don and Patti McFarland (8290 Gullwood Road) expressing their concerns with the additional water that would drain onto their property.

Dennis Hartogh, Eric Carder from Baratto Brothers Construction and Dan Whirley from Rem Whirl came before the commission to explain the project.  Dan said there were a number of options looked at before the application was presented with the least impact to the property.  They are not adding bedrooms; he said they are just recreating living space.  Stormwater wise they pitched to roof (front and back) to run away from the neighboring property.  Eric Carder said that they chose not to tear the existing property down as they want to have the least disturbance to the property.  
Teri highlighted items from her staff report.  Earl North asked for clarification of a one-time addition to a nonconforming structure.  Teri said that section 4.4 of the ordinance for nonconforming structures would allow a one-time addition to a principle structure with conditions, which this application meets; the bonus room above the boat house and the screen porch are what triggered the variance request.  Teri’s staff report indicated the following:  The applicant is requesting a variance to construct an addition between the existing home and the existing garage (9’6”x24’), reconstruct the roof to incorporate the addition and the existing garage.  The roof adjustment will create a bonus room above the existing garage.  These improvements require a variance due to the lake setback (46’-50’) and the sideyard setback of 2.8 feet on the existing garage.  In addition, the applicants would like to construct a screen porch on the south side of the home that will meet the sideyard setback but not the lake setback.
The existing home and garage are outside of the building envelope which creates difficulty in improving the property without a variance.

The applicants have submitted existing and proposed floor plans.  They are planning on doing major remodeling of the interior.  The roofline change will create a bonus room over the garage but will not create another story over the home (just a vaulted ceiling).  Due to the close proximity of the corner of the garage to the property line, how construction of the roof will need to be addressed. The corner of the garage is 2.8 from the property line and the setback increases as you go towards the lake.  It should be noted that an approximately one foot of the retaining wall does encroach onto the property to the north (McFarland’s).  The applicant’s well is also located on the property to the north (Teri believes the McFarland’s gave permission for the well to be located here).

The applicant is requesting a variance for an addition (9x24) to connect the home to the garage.  Currently it is a “dead space” between the house and garage with a dangerous entrance to the home.  The majority of this area is currently concrete so it will not create additional impervious surface.  In addition, the applicant is seeking a variance for a screen porch on the south side of the home.  The proposed porch will meet the sideyard setback but not the lake setback.  Currently the property does not have a deck or patio and she believes locating the porch on the side of the home is the most logical.  There is adequate screening on the south side of the property between the properties.
The current impervious surface for the property is 26.2%.  The applicant is proposing to remove a significant portion of the existing driveway (shown on survey).  This reduction reduces the impervious surface to 21.6% which according to the ordinance will require a stormwater plan.  The surveyor has created a stormwater plan that the city engineer will review.  It should be noted there is a catch basin on the driveway near the corner of the garage and a gutter drain on the south side of the backside of the home.

The proposed additions and new roof line will not exceed the 25’ (to midpeak) height requirement.  Elevation drawings have been submitted.  The home as proposed will have an updated look from the original construction of the home in 1970’s (no record of actual construction of the home but the garage was constructed in 1977).  The drawings to show a new covered entrance to the home between the existing garage and home.  An egress window will be added on southwest corner of the home.

The septic system serving the property was constructed in 1986 and a current certificate of compliance is on file.  The system is shown on the survey based on the latest certificate of compliance and related file documents. 

STAFF RECOMMENDATION

Recommend approval of the variance provided the construction issues with the corner of the garage are adequately addressed.  The variance as applied for is reasonable and provides relief from practical difficulties relating to setbacks.  The variance will not alter the essential character of the area and is harmony with the rest of the neighborhood.  The variance is consistent with city ordinance and comprehensive plan.  A condition should be placed requiring the stormwater improvements and the removal of the driveway be completed within one year of the zoning permit.

**It should be noted that there is an area of landscape rock near the shore; the applicant may want to consider restoring this area with native plants.
Mark Hallan highlighted his concerns from his staff report: A site review of the certificate of survey proposed conditions was completed this AM.  The following items are noted.

Two storm water ponds are shown, but no finished new contours are shown.  Storm water currently runs off lot 15 to the adjacent lot 16 to the north.  The storm water basins shown will not retain any water currently running to lot 16 without grading changes.  Grading change will require existing trees to come down.  Need to make sure the property owner understands that fact.

The well serving lot 15 is located on lot 16 which is owned by Don and Patti McFarland.  The well should be abandoned and a new well installed on lot 15 to serve the residence or a written, signed agreement between the two property owners provided to the City of Lakeshore.  This written agreement should be for a utility easement that allows the owner of lot 15 to maintain the well, which is located on lot 16.
A storm water drain line that handles roof gutter and a driveway catch basin runoff from lot 15 projects underground onto lot 16.  There should be a written utility easement for this storm drain line that is physically located on lot 16. 

Existing retaining wall along the north side of the driveway projects into lot 16.  There should be some type of access easement for this wall/driveway area off the property.

Size of septic system should be confirmed for the proposed new square footage, water appliances and number of bedrooms.

Review of overall mapping contours for the area indicates that runoff from lot 15 that enters lot 16 continues in a northeast direction and drains onto lot 17 (on which the McFarland residence is located).

Earl North said being that the well is located on the neighboring property it should be resolved between the two property owners.  Don McFarland said he doesn’t have a problem with it.  Earl asked about a concrete structure in the ground and thought it should be looked into.

Mark Nelson said that the after visiting the property he felt that everything is moving in the direction of the McFarland’s.  He did have a concern with the size of the addition and would have a difficult time approving a variance with the structure being so close to the lot line.  He suggested moving the garage/boathouse; or taking the one-time addition and going that route.  He said the Hartogh’s could ask to purchase property from the McFarland’s.  He doesn’t have a concern with the well.  It’s not the lake setback; it’s the crowding on the northerly lot line that concerns him.  He doesn’t think that the guttering would divert the water that the McFarland’s are concerned about.  Dan Whirley said there is still a grading issue and he said that it is in the best interest to correct the runoff.  Dan said that if they moved the garage to the other side they would still need a variance and the impervious surface concerns are still there.
Dick Miles said that the stormwater is the issue.  He said that going back to as far as the well he would suggest catching/controlling the water before it gets to lot 16.  Dan Whirley said that the stormwater concerns will be dealt with by creating an acceptable stormwater plan approved by the City Engineer.

John Poston also was concerned with the stormwater.  

Lee Martin said that there are more things that could be done to improve the situation before he would agree to the plan.

Earl North said that is should be required to remove the drain that is day lighting onto the McFarland property.  He said that the drive could be reshaped to redirect the water.  Earl is not in favor of tearing down a structure and moving it to the north.  Regarding the stormwater plan, it could be required to be done, submitted and approved by the city engineer prior to the beginning of construction.

Patti McFarland the neighbor to the north said she understood the roof could be reroofed without a variance.  She said that she heard there will be a second story to the garage.  Teri said that it will be a bonus room.  Patti is concerned about the drainage from the garage onto her property; she said if the stormwater is not resolved it could be a future problem.  She asked how many bathrooms will be added.  Teri said that the sewer usage is based on the number of bedrooms and not bathrooms.  Mr. Hartogh said there is no change in bathrooms.  Patti said the garage wasn’t there when they bought the property in 1976.  The storm pond to the south sits behind where the natural flow occurs.  What happens if the retaining wall fails is a concern.  Mr. Hartogh said that most of the water from the roofline is directed to the pvc pipe to enter into the catch basin on the north side.  Would it be reasonable if the water is rerouted to the backside and brought underground to a catch basin on the backside of his property?
Teri said Mark Hallan had commented that in order to make the street side pond viable it would have to be graded and sloped to the suggested basin.  Mark said that in the basement there is an egress window system with a roof valley dumping the rain runoff directly into that.  He said there will have to be some sort of subsurface drainage system so the homeowner doesn’t have a problem with drainage there; this should be included in the stormwater plan.

Mark Nelson said that the second story of the garage really isn’t any control of the commission.  He suggested that the second story could almost be a third story.  Teri said that the bonus room is shown on the plans.  He asked if there is an agreement as to construction with the neighboring property and crossing the property line.  He wants to know if the project will start right away or will it start after the stormwater plan is approved.  Eric Carder said that moving the garage to the other side of the property doesn’t gain anything.  He said from the drainage standpoint they are working on the best plan for both property owners.  Dan Whirley said that there is a 24 X 32 structure and in order to get more living space they went up to make the least amount of impact to the property.  He said they were mindful of how they approached the project and the neighbors; he said they want to improve the neighborhood.  He said they don’t want to be back here and would appreciate suggestions or direction.  Earl said that he has never advocated this commission in its function to offer how to build or give suggestions.  He said that is for professionals and design people to create a plan to bring before the commission.
John Poston asked if they have considered a detached garage.  Dan Whirley said that it would be an impervious coverage issue.

Mark Nelson said that he agrees with Earl on the design issues; however, if they can help he thinks they should.  Earl said that he is not saying that the commission cannot make suggestions; however, no one on the commission are designer professionals.  He did say that this particular commission has a broad background in construction; however, it’s the applicant’s home and money and the commission is here to approve or deny the presentation.
Lee Martin said that the existing situation is not good.  He said that even if the commission accepts this as an improvement to a bad situation, which he thinks it is; he feels that the McFarland’s need to be looked out for as much as possible.
Patti McFarland said that her biggest concern is the water.  She realizes that it is on the property line, but didn’t think that any additions should/could be made and it really isn’t a hardship when there are other options.  Teri said that the bonus room is what is triggering the variance and all requests for variances have to be heard.  The city cannot deny a property owner from applying for a variance.  She said there has been a change at the state statute and a hardship doesn’t have to be shown.  Earl added that the issue of land use, existing structures, possible encroachments and violations of existing ordinances has worked its way through the courts quite thoroughly and have addressed the issues that are available as remedies to people that have nonconforming structures predating the establishment of restrictions that would not allow them to build.
Bruce Anderson asked if the property markers moved with the new survey.  Teri said that most of the existing markers were found by the lake and on the road.  They did reset the four interior markers.

Dennis Hartogh asked what happens with the voting process and what would happen whether it is voted up or down.  Earl said if it is voted down he would have to sit with his builders and designers and take into consideration what was discussed today.  He could consider the option of building without the variance.

Earl asked Teri if there is a vote whether up or down could there be requirements attached to the vote that would have to be approved before anything begins.  He also said that if the issue is tabled, generally the resubmittal fee has been forgiven.  Teri said that typically the issue is approved or denied because of the sixty day rule.  If the applicant would like to resubmit they could do so with no additional fee.  Mark suggested that Dennis wants to know if stormwater control will be enough for a favorable outcome.  

Ron Muehlbauer said that in fairness of the homeowner and the McFarland’s the committee should talk about this further before they make a decision.  Earl said that it would violate the open meeting law.  Ron said if he had the garage he would move the garage to the front to increase the side yard set back; then expand the house so there are no future problems.
Dennis Hartogh said that 80% of the lots in the neighborhood have as much as 30% or more impervious surface.  He said that he is surprised there has been so much time taken to discuss his application.  He said that there should be something to protect a person that is buying so they don’t have to jump through the hoops that he is.  Earl said that it is not a fault that can be passed on to a buyer; a lot of things were done before there were restrictions to city properties.  He said that the Hartogh’s definitely have options.
Mark Nelson said that Realtor’s should be held more accountable to help the buyer.
MOTION BY LEE MARTIN TO APPROVE THE APPLICATION FOR VARIANCE AT 8296 GULLWOOD ROAD FOR A 9’6” X 24’ ADDITION BETWEEN THE EXISTING HOME AND THE EXISTING GARAGE, THE SCREEN PORCH AND THE ADDITION ON TOP OF THE GARAGE.  CONDITIONS BEING THAT THE STORMWATER IMPROVEMENTS MUST SATISFY ALL THE REQUIREMENTS OF THE CITY ENGINEER INCLUDING BOTH THE LOT AND THE HOUSE ROOF; THE NORTH WALL OF THE GARAGE MUST BE ADDRESSED AS THE CONSTRUCTION IMPACTS THE NEIGHBOR AND MUST BE DONE WITH THE APPROVAL OF THE NEIGHBOR; THE CONDITION THAT NO WINDOWS BE ADDED ON THE NORTH SIDE OF THE NEW ROOM OVER THE GARAGE AS THE PLAN DOESN’T SHOW WINDOWS.  THE REAL ROOF LINE HEIGHT CANNOT INCREASE MORE THAN 6 FEET OF EXISTING ROOF LINE.  REMOVAL OF THE PORTION OF THE DRIVEWAY THAT IS SHOWN ON THE SURVEY REDUCING THE IMPERVIOUS COVERAGE.  RESTORATION OF THE SOUTH SHORELINE WITH NATIVE PLANTS - REPLACING THE LANDSCAPE ROCK.  WITH THE EXCEPTION OF THE BONUS ROOM THE GARAGE REMAINS A GARAGE AND THE BOAT HOUSE REMAINS A BOAT HOUSE AND DO NOT BECOME LIVING SPACE.  REMOVAL/REDIRECTION OF THE CATCH BASIN AND THE DOWNSPOUT CONNECTION TO THE UNDERGROUND PVC DRAIN AT THE NORTH END OF THE PROPERTY THAT DAY LIGHTS TO LOT SIXTEEN WITH THE APPROVAL OF THE MCFARLAND’S IT CAN BE REMOVED OR PLUGGED/CAPPED.  DICK MILES SECONDED THE MOTION.  MOTION PASSED WITH MARK NELSON - OPPOSED.
Don McFarland said that if they sell their home they would sell it in two lots.  If they sold lot 16 separately will there be a problem for the Hartogh’s?  Teri said that the city engineer alluded to getting an easement between the two property owners.  Patti McFarland said that she went to the realtor (without much satisfaction) to disclose the well and the encroachments.  
Bruce Anderson asked if property markers have precedence over one another.  Mark Hallan said if there is a discrepancy between two separate certificates of survey the courts would decide.  Earl said that GPS has helped determine coordinates. 
Mark Nelson apologized for making anyone uncomfortable with possible outcomes of the application.  Mark agrees with the concern of Don McFarland if he sold lot 16.  Teri said that lot 16 is a buildable lot.

NEW BUSINESS – There is no new business.
OLD BUSINESS – There is no old business.
REPORTS

City Engineer – Mark Hallan had nothing to report.
Chairman – Earl North explained the open meeting ordinance to the commission members.  Ron Muehlbauer explained his concerns as someone sitting in the audience and felt that everyone on the commission had a different opinion. Teri explained the Hartogh’s had the ability to apply for an over the counter permit without the bonus room over the garage; they could’ve have changed the roof pitch without coming before the commission.  This variance was more beneficial to the McFarland’s by discussing the stormwater.  Earl said that zoning laws are very complex and any variance needs to be reviewed on its own.  Ron said that anytime someone does something on their property they should look to the neighbor or the future neighbors; the issues should always try to be corrected.  Earl doesn’t agree with the confusion that Ron saw; with the comments of the commission members they gather information to help determine their vote.  In Earl’s eyes the confusion that Ron sees is that you need ‘input to create outcome’.
Council Liaison – Susan Amacher was absent.
Zoning Administrator – Teri said that Bar Harbor is in the midst of doing some remodeling.  The patio may be redone out front.  They want to put pervious pavers around the fire pit area.  She said typically they aren’t considered because they were used for driveways.  She just wanted to make the commission aware of a possible request.  Mark Nelson said that pervious pavers were going to be asked for in Nisswa by Nelson Construction.
PUBLIC FORUM – There was no public forum.

MOTION BY MARK NELSON TO ADJOURN THE BOARD OF ADJUSTMENT/PLANNING COMMISSION MEETING OF OCTOBER 10, 2011 @ 11:30 AM.  JOHN POSTON SECONDED THE MOTION.  MOTION PASSED UNANIMOUSLY.

Transcribed by Patti McDonald

Lake Shore City Clerk
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